Ordinance No. _/ ﬁ fi , Series 2006

AN ORDINANCE AMENDING CHAPTER %0 OF THE
LOUISVILLE/JEFFERSON COUNTY METRO
GOVERNMENT CODE OF ORDINANCES [LMCO]
RELATING TO THE PROHIBITION OF SMOKING IN
DESIGNATED AREAS {AMENDED BY SUBSTITUTION).

Sponsored By: Councilman Rick Blackwell, District 12; Councilman
Ken Fleming, District 7; Councilman_George Melton, District 15; Councilman Jim
King, District 10; Councilwoman Ellen Call, District 26; Councilman David Tandy,
District 4: Councilman George Unseld, District 6; Councilman Tom Owen, District
8: Councilwoman Tina Ward-Pugh, District 9; Councilwoman Mary Woolridge,
District 3; Councilwoman Vicki Welch, District 13; Councilman Kevin Kramer,
District 11 _and Councilman Dan Johnson, District 21;Councilwoman Madonna
Flood

BE IT ORDAINED BY THE LEGISLATWE COUNCILE OF THE
LOUISVILLE/JEFFERSON COUNTY METRO GOVERNMENT [THE COUNCIL] AS
FOLLOWS:

SECTION ). LMCO Chapter 90 is hereby amended to read as follows:

§ 90.01 POLICY.

In order to serve the public health, safety and general welfare, it is the declared
purpose of this subchapter fo prohibit smoking in all buildings open to the public and
other establishments where empioyees work on the premises.

§ 90.02 DEFIN{TIONS.

For the purpsse of this subchapter, the following definitions shall apply unless the

context clearly indicates or requires a different meaning.

ATTAGHED BAR _An arca-within-a—restaurant, whichHs—devetedte-the-serving

of alcohelic beverages-for consumplionbypatrons on thepremises-eisuchresiaurant.



BUILDING. Any structure enclosed from the weather, whether or not windows or
doors are apen, which is closed in overhead by a roof or other covering of any material,
whether permanent or temporary, and has 80% or more of its perimeter closed in by
walls ar other coverings of any material, whether parmanent or temporary. If & person
leases or possesses only a portion of a building, the term "building” applies to the
leasehold or possessory interast as well.

DWELLING. Any place used primarily for sleeping overnight and conducting
activities of daily living, including, withoul limitation, a hotel or motel room or suite or a
hospital, hospice or nursing home room, but not a hotel, motel, hospital, hospice or
nursing home lobby, commaon elevator, common hallway or ather common area.

50%-pi-the-seauarelosiage-ai-the-floor space-otthe-building -is-designated-fer-smoking
and-such-area-thatis-designated-for-smoking=s-physicetly-separstes-andantependently

vertiated-fror—the—remaining—non-smeling—areas—ei-the-brilding—and—has-negative

pressure te-preventsmoke-from-eseapng-the-smoking aress

ESTABLISHMENT. An entity or arganization, including #s owners, operators,

directors, sharehglders, partners, members, employees and possessions.

FREESTANDING BAR—fn—establishrrent—within—e—building—tai=s ol
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PRIVATE ORGANIZATION—An establishment—whnich—maintaths--selective
members—is-operated by-the-membership—dees—rnetprovidefoed drirkorlodging for
pay-te-anyene-whois-Retamember oF-a-membersguest-andis-Aetprofit eriented.

RESTAURANT——Ar—establishmeni—within- g building—where—the usual—and
eusteman-business-is-the-serving-ef reals-to- consumers—that-has a-bena-fidekitchen
faciity—that reeeives-atleast 75% of is-gross receiptsfrom-the sale-of-foed-consumed
indoors-on-the—premises: and—that-bas—a currertdistilled-spirits—and-wine—retal-drink
license— malt—beverage- leense—restanrant-drnk—tieense or—restaurant-wine-license
issued-by the-Commenwealth-otKentucky-ard-Metro-Government-or-any-other eating
establishment—not-having -any-ofthe-alcohefie beverage licenses;-as-mentioned-girectly
above—inchiding,but-retlimited-to —coffiee—sheps, cafeterias—ndoor-sandwieh-stands;
aﬂﬁ-pﬂaman&ﬁubﬁe—sehﬁeafe{eﬁﬂﬁﬂvhieh-givesmfmﬁﬂﬁ—?&ﬁé#&—tﬁ&ﬁumi&
guests—er-employees—as—well-as—diichens - and—eatering- facliies—n—which fope—is
prepared-on-the -premisesfor sering-elsowhere—Forpurposes-ef-ilissubchapter the
terrmrestadrantSinciudes-the-term-attached-beras-aefined-herein:

RETAN-TOBACCO-STORE A retair-store-devoledprmarily to-thesale-ef-any
tobaceo—produck—inchiding—but—rol Himied—te—eigarettes—eigars, -pipe—tebacese -and
chewing-tchacce—and: accesseries-and-rwhich- the—sale—of other praducis—is-merely
incidemtal The-sate-of such-otherprogucts—shalk he-considered- incidental-such sales
generatelessthan50% ofthe-total-annual-gress saes:

SMOKE or SMOKING. The act of inhaling or exhaling the smoke from any

lighted cigarette, cigar, or pipe, or other combustible tobacco product.



| . | ecting the defini sished KRS 2480404}

gross revenues from the sale of tobacco praducts.
§ 90.03 PROHIBITION OF SMOKING IN PUBLIC BUILDINGS, ESTABLISHMENTS
WITH EMPLOYEES AND EXCEPTIONS.

(A}  No person shall smoke within any building or establishment, which iz open

to the public, used to hgst or hold a public event, or empleys one or more persons which

work on the premises, except in epe-of the followinglocations:

()  t-aAny dwelling. This exception does not extend to a lobby,
commen elevater, common hallway, or any other common area of a building contatning
attached dwelling units, hotel rooms or matel rooms, but if a hospital, hospice, or
nursing home permits smoking in its dwelling rooms, smoking is not allowed in any
room shared with a non-smoker without that person's consent. This exception does not
extend to private residences when they are used as a licensed childcare, adult day
care, or health care facility.

(2)—ina reom-orhali-being-used-byaperson-of-group-fora-private
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separate—and-independently—ventlated reem—in—oa-hospital -hospice, or nursing-heme
ppenlo-ailresidents-as-a smeking resm-and-for no-otherpurpose.
{3} ——r-a reiailobases-store.
4y A-pedormeras partofatheatrical production-sa-long -as-adequate
notice-is-provided-patrons-both-before-the performance-and-by speciie-signage at the
theater
{5y —-Indeorsmoking arcasprevidedin govermmental-office buildings—or
workplaces-pursuantte KRS-B81-165:
—— —(B) {b}Facilities operated-by prvate organizations:
—  -{AHBHRA-a tobaces-warehodse.

{87 Any facility or property owned, leased or otherwise operated by.a

person or_eniity licensed_and regulated by the Kentucky Horse Racing Authority under

KRS Chapter 230, which has been approved pursuant fo KRS 230.300 as part of the

{8y —Freestanding-bars.
(0(3) Enslosed-smoking-areas— Tobacco Businesses.

(B) Nothing in this subchapter shall prevent an owner, lesseg, principal

manager or persan in control of any place, including, without limitation, any motor



vehicle, outdoor area, or dwelling, from prohibiting smoking completely in such place,
and no person shall fail to abide by such a private prohibition.

(C}  Nothing in this subchapter shall authorize smaking in any place where it is
otherwise prohibited by statute, ordinance, regulation or by order of the Fire Marshal.

§ 90.04 POSTING OF SIGNS; REMOVAL OF ASHTRAYS,

{A)  No owner, lessee, principal manager, or person in controi of a building or
an establishment in any building shall fail to post signs, with letters of not less lhan one
inch high or symbols no less than three inches high, using the words "No Smoking” or
the international "Me Smoking" symbol consisting of a pictorial representation of a
burning cigarette surrounded by a red circle with a red bar across it conspicuously either
on all public entrances or in a position clearly visible on entry into building or

establishment.  Heowever dfa-buiding—or- en—establishment—provides—ar—ensiosed

mmﬁeﬂwmlaﬁﬁﬁesmwm%mmiqnﬁw

eonspicuodsivrectes—NOSMOKING-SHALL-BERERMTITEDINSIBETHIS FAGILITY
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cleany—and-conspicuptsty—recies-"NEG=-SMOKING-SHALEBE-PERMITER-BEXOND

(BYy The owner, operator, manager, or designee or employee of avery
establishment in a building shall inform persons wviolating this subchapter of the

applicable provisions thereof and require compliance.



{C)  All ashtrays shall be removed from any area where smoking is prohibited
by this subchapter and shall not be permilted by the owner, operator, manager or other
person having control of the establishment. Any permanent structure that functioned or
was used as an ashiray shall be disabled or altered to prevent its use as an ashtray.

(D). __The requirements of this section do nat apply to any exempt dwelling.
§90.05 DUTIES OF OWNERS OF BUILDINGS AND/OR ESTABLISHMENTS.

{AY  No owner, lesses, principal manager, oF persan in control of a huilding or
gstablishment in a building shall fail to:

{1}  Ask smokers {c refrain from smoking in any no-smecking area;
{(2)  Use any ather legal means, which may be appropriate to further the
intent of this subchapter.

(Bl No owner, principal manager, proprietor, or any cther person in control of
a business shall fail to ensure compliance by subordinatas, employees, and agenis with
this subchapter.

§90.06 ENFORCEMENT.
Erfercement-of-this—subehapter shall-be-by-citation-issued-by-the The Louisville

Metro Health Department shall enforce the provisions of this subchapter_through the

issuance of gitations,_and for this purpose may at all reasonable times enter in and on

any premises of any establishment. Notice of the provisions of this subchapter shall be

given by Metro Gavernment t¢ all applicants for a business or other license,

§ 90.07 VIOLATIONS AND PENALTIES.



(A)  Except as otherwise provided in subsection (B} hereof, any violation of this
subchapter, including a person who smokes in an area where smoking is prohibited,
shall be classified as a civil offense and shall be enforced through the Code
Enforcement Board ("Board") as pravided in §§ 32 275 through 32 290, or as it may be
amended. The civil penalties for vialations of §§ 90.01 through 90.09 are as follows:

(1) A minimum penally of $50 and a maximum penalty of $100 for the
first offense within a one-year period,

(27 A minimum penalty of $150 and a maximum penalty fing of $250 for
the second offense within a one-year period; and

(3} A minimum penalty fine of $350 and a maximum penalty of $500 for
the third and each subsequent affense within a one-year period.

{4}  Any person cited for violation of this subchapter as provided in
subsection {A) hereof may pay the minimum civil penalty within seven days from the
date of issuance or request a hearing regarding such penalty o the Board in
accordance with §§ 32.275 ot seq. If the person fails to respond to the citation within
seven days as referenced above, the person shall be deemed fo have waived the right
to a hearing. In this event, the Board shall enter a final order determining that the
violation was committed and impose the civil penalty as set forth in the citation.

(BY  Persons who smoke in an area where smoking is prohibited and who
refuse to extinguish their smoking material when asked, may be required o leave the
premises, and shall be subject to prosecution for criminal trespass if they do not leave

when asked.



(C)  Each calendar day during which a viclation of this subchapter occurs shall
constitute a separate and distinct ofiense.
§90.08 REASONABLE DISTANCE.

Smaoking is prohibited within a reasonable distance from the outside entrance to
any building s0 as to ensure that tobacco smoke does not enfer the building through
entrances, windows, ventilation systems, or ather means.

§ 90.09 NON-RETALIATION.

No person or employer shall discharge, refuse to hire, or in any manner retaliate

against an employee, applicant for employment, or customer because that employee,

applicant, or customer exercises any rights afforded by this subchapter. An-employee

tracieeshal-havetbhe vight-lorefuse-to-weHon-an-onclesed smexing

§ 90.88 SEVERABILITY.

If any provision, clause, sentence, or paragraph of this subchapter or the
application thereof to any person or circumstances shall be held invalid, that invalidity
shall not affect the other provisions of this subchapter which can be given effect without
the invalid provision or application, and to this end the provisions of this subchapter are
declared to be severable.

SECTION II. Excopt-freestanding-barss—This Crdinance shall take effect Mareh-84, July

12007 90-davs-after upon affer its passage and approval. la-the-case-ebiteestanding
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Kathleen J. Herro Kevin J. Kranger
Metro Council Clerk President of the Council
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APPROVED AS TO FORM AND LEGALITY:
Irv Maze

Jefferson County Attorney
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